
In the event of death, the basis for calculation is not the total wages, but
rather the portion of the wages that would be devoted to the economic
maintenance of dependants.

Moral damages compensate a claimant for pain and suffering on an
equitable basis. The amount of compensation varies according to the
circumstances of the accident, the type of injury and the extent of
disability. Generally, moral damages will be calculated to be between 1/4
and 1/2 of the value of biological damages.

In the event of death, the amount awarded for moral damages will
depend upon the deceased’s family size, whether the family lived
together and the degree of the family’s dependency on the 
deceased’s income.

Existential damages compensate the claimant for the loss of a full
quality of life. This compensation can take place regardless of the loss of
income and without necessarily involving permanent physical injury. In
the event of death, existential damages can be payable to the next of kin.
Though the awarding of existential damages has recently been upheld by
the Italian courts, the concept is new and the criterion for calculating
damages has not yet been fully established.

Extension of Conditions for Compensation

According to Article 2059 of the Italian Civil Code, moral damages are due
only where criminal liability has been established. However, three judgments
of the Court of Cassation in 2003 acknowledged that moral damages are
also due when the liability for the accident is presumed by law and such
liability amounts, in the abstract, to a crime. This means that crewmembers
may now recover moral damages, in certain circumstances, despite the
absence of a finding of criminal liability on the part of the owners.

Conclusion

The trend of the Italian courts in cases of personal injury and death
claims of crewmembers is to widen the types of damages recoverable
from owners, to restrict the operational limits of owners’ exemption from
civil liability and to expand the conditions for compensation.
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The Approach of the Italian Courts to Damages
in Crew Death and Personal Injury Claims

Members with Italian crews are advised that, over the last few years, the
Italian courts have expanded the categories of damages and restricted
the circumstances in which owners are able to rely on their exemption
from civil liability.

Exemption for Owners from Civil Liability 

In Italy, state social insurers IPSEMA offer compulsory ‘no-fault’ cover for
Italian seamen who are employed either on Italian flagged ships or
through Italian manning agents on non-Italian flagged ships. As a general
rule, under this cover, owners are exempted from civil liability up to the
amount paid out under the policy.

But the exemption ceases where criminal liability is established on the part
of the owner or any of its employees and IPSEMA may recover from the
owner any amount already paid out under the policy. In addition, the
owners are exposed to claims brought by the injured seaman and/or their
next of kin for civil damages.

Limiting Owners’ Civil Exemption

In 1991, the Constitutional Court held that the IPSEMA insurance scheme,
and its exemption of owners from civil liability, did not apply to biological
damages. Consequently, injured crewmembers were able to recover such
damages on the basis of a finding of civil fault or negligence, despite the
absence of criminal liability on the part of the owner or its employees.

However, by Law Decree no. 38/2000, the concept of biological damages
has been introduced into the state scheme insurance. In view of this
recent development, notwithstanding the judgment of the Constitutional
Court, the civil liability exemption also applies to biological damages up to
the amount paid out by IPSEMA. However, the exemption does not apply
to biological damages exceeding those paid out by IPSEMA. This will
frequently be the case, because biological damages are almost always
higher than the amounts indemnified by IPSEMA.

Categories of Damage Compensation

Compensation for civil damages is awarded by the Italian courts under
four different categories of loss:

Biological damages relate to the injured party’s physical injuries or
psychological condition, regardless of any loss of income. The court
calculates damages using annually adjusted tables that base compensation
levels on the claimant’s age and the extent of their permanent disability.
Though biological damages were, historically, normally excluded in cases
of death, in limited circumstances they can now be awarded to the
claimant’s next of kin (in cases of a lapse of time between injury and
death), or to close relatives (in cases of psychological injuries).

Damages for loss of earnings are awarded where the claimant and/or
their next of kin has suffered a loss of income. A capitalisation factor is
applied in calculating damages, with the end result proportionally
reduced in cases of partial disability.

Philippines Supreme Court Rules Total
Permanent Disability Compensation Due if
Seafarer is Unfit for 120 Days or More

Two recent judgments of the Philippines Supreme Court will have a
substantial impact on the maritime industry.

The judgments state that when a seafarer is unfit to work for a
continuous period of 120 days or more, his disability is considered to be
total and permanent.

This entitles him to receive 120% disability compensation under the
amended Philippine Overseas Employment Administration (POEA)
Standard Employment Contract of US$60,000.

Crystal Shipping v. Deo P. Natividad 
(October 2005) 

• A chief mate, who was employed under the old POEA contract for a
period of 10 months, was repatriated for a surgical operation after
being diagnosed with swelling in his neck and lymphatic glands.

• The company-designated physician assessed the mate’s disability as a
Grade 9 impediment equivalent to a compensation amount of
US$13,000. His own physician declared him totally and permanently
disabled, which entitled him to a Grade 1 impediment equivalent to a
compensation amount of US$60,000.

• The Labor Arbiter and National Labor Relations Commission (NLRC)
awarded him US$60,000 in disability benefits and, on appeal, the
Supreme Court affirmed the ruling, stating that: "Permanent disability
is the inability of a worker to perform his job for more than 120 days,
regardless of whether or not he loses the use of any part of his body.”

Bernardo Remigio v. National Labor Relations
Commission (April 2006)

• A musician, employed as a drummer on a cruise ship under the old
POEA contract, was repatriated after undergoing a triple coronary
bypass. The company-designated physician declared that he should
return to sea duty as a piano or guitar player after 8-10 months.

• The Labor Arbiter’s judgment, which did not award a disability benefit,
was affirmed by the NLRC and Court of Appeals, but the Supreme
Court reversed the judgment and ruled that: “The facts clearly prove
the petitioner was unfit to work as a drummer for at least 11-13
months. This by itself, already constitutes permanent total disability…" 

The decisions to award total permanent disability were based on the
Labor Code of the Philippines and the Social Security system rules. The
latter’s rules are different from the POEA.

Whilst the judgments were based on the old POEA contract, there
appears to be no reason why the judgments would not be applicable to
the new POEA contract.

The Filipino Association for Mariners Employment (FAME) and other
employer groups intend to challenge the Remigio case through a Motion
for Reconsideration.

Recommendations for Members

• Members should promptly report any repatriation of seafarers to the
Club, regardless of the nature or extent of the illness or injury, so that
the matter can be properly co-ordinated between the correspondent,
the local manning agent and its company-designated physician.

• Initial questions that should be asked of the company-designated
physician include: What type of medical treatment/surgery is required?
Is the illness work-related? And, what length of time will be required
for the treatment?

• General considerations include:

• Medical treatment should be approved in a timely manner; 

• It is important that the progress of the treatment is closely
monitored and that the treating doctor frequently provides updating
reports (on the 60th and 90th days), especially if the treatment
continues towards the end of the 120-day period;

• If treatment is likely to last more than 120 days, but the condition
will resolve, the doctor should confirm that the seaman is not
permanently disabled.

• Where the seaman is likely to receive treatment beyond 120 days,
but the condition is unlikely to improve, the treating doctor should
provide a disability grading prior to the end of the 120-day period.
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